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THE NEW FEDERAL EQUITY RULE NO. 46— TESTIMONY 
TAKEN IN OPEN COURT. 



The first case in the United States .District Court for the 
Eastern District of Virginia, under the new Equity Rules which 
went into effect on February 1, 1913, was heard at Richmond in 
May, 1913. There has been much speculation — to use no 
stronger word — concerning the practicableness of the rule, that 
is, whether or not it will accomplish the desirable and desired 
end of those who formulated it, namely, the lessening of time 
and expense in the hearing and decision of complicated cases, 
heretofore referred to a master for inquiry and report. 

The rule is as follows : 

"In all trials in equity the testimony of witnesses shall be 
taken orally in open court, except as otherwise provided by 
statute or these rules. The court shall pass upon the admis- 
sibility of all evidence offered as in actions at law. When evi- 
dence is offered and excluded, and the party against whom the 
ruling is made excepts thereto at the time, the court shall take 
and report so much thereof, or make such a statement respect- 
ing it, as will clearly show the character of the evidence, the 
form in which it was offered, the objection made, the ruling, 
and the exception. If the appellate court shall be of the opinion 
that the evidence should have been admitted, it shall not reverse 
the" decree unless it be clearly of opinion that material prejudice 
will result from an affirmance, in which event it shall direct 
such further steps as justice may require." 

The case in question was brought upon a bill by creditors of 
a Pennsylvania corporation, admitted to be insolvent, to set up 
a merger of that corporation with a Virginia corporation, ad- 
mitted to be solvent, and thus obtain satisfaction of the claims 
of the bill-creditors and intervening petitioners. For the pur- 
poses of this paper, it is not necessary to go at any length into 
the particulars of the case. The issue under the old rules might 
have been made by demurrer, but demurrers and pleas having 
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been abolished (Rule 29), it was raised by a short answer, ad- 
mitting the majority of the allegations of the bill but denying 
that their legal effect was that of a merger. There was also a 
motion to dismiss upon substantially the same ground. 

The case was on the first day of the April term set for hear- 
ing like a common-law case involving a trial by jury. On the 
day appointed it was called and, both sides announcing them- 
selves ready, brief opening statements were made by counsel 
and the taking of evidence commenced. This consumed two 
days, some fifteen witnesses being examined. 

At the start Judge Waddill said that he thought the spirit 
which was the reason of the being of the rule should govern the 
hearing of the evidence and the proceeding generally. To that 
end he requested counsel to make their questions as few, 
relevant and material as possible — not to go into the biography, 
ancestry and the religious and political views of each witness — 
in a word, to obtain from him his personal knowledge of the 
matter in controversy and dismiss him. The suggestion was 
cordially welcomed by counsel and was acted upon throughout 
the hearing. The examination, direct and cross, of several of 
the witnesses did not consume more than five minutes each. 

On the third day, the case was argued. The court granted 
ample time for the argument and made no complaint when the 
time-limit was slightly exceeded. The case was then submitted, 
a prompt decision being promised. When this is handed down, 
the loser must follow one of two courses — acquiescence or ap- 
peal. If an appeal is taken, it can be heard at the November term 
of the Circuit Court of Appeals, and then will come the end — at 
the utmost a little more than a year after the institution of the 
suit. 

Now this isn't bad Who shall say that it is not a substantial 
improvement upon the old order? Certainly not one of the six 
solicitors engaged in the trial of the case — certainly not one of 
their clients. One side is certain here, as under the Jarndyce 
system, to be disappointed, but the great fact is that a final de- 
cree will in all probability have been rendered within thirty 
days after the first hearing, and, if an appeal is taken, that de- 
cree affirmed or reversed within eight months and the case placed 
among the ended causes. 
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As a student of the subject of procedural reform, trie writer 
feels compelled to express his approval of the new system and 
his belief that it will simplify, speed and Strengthen the ad- 
ministration of justice. 

Let us look at the converse of the proposition by an examina- 
tion of the probable life of the same case under the old rules or 
under the present equity practice in the State courts of Vir- 
ginia. The bill was filed in December. Because of the more 
frequent terms, it would probably have been ready for a decree 
of reference before it could have been reached in the federal 
court. So give the old system a credit of a month or six weeks. 
What then? Why, a notice by the Master that on a certain day 
he would commence the taking of testimony. By that day, how- 
ever, our credit of a month or more will have been exhausted. 
Then the trouble commences. It is difficult for six busy law- 
yers, some of them non-residents, and a master who has his own 
engagements, to agree upon a day which will suit the con- 
venience of all, and a postponement is requested and by the 
courtesy of counsel who are reasonably sure that later in the 
litigation they will have to make the same request, is granted. 
And the case takes its first nap. But suppose that a day is 
finally reached when all counsel are present and the inquiry be- 
gins. The taking of the evidence of two or three witnesses ex- 
hausts the first day and one or more counsel say that they have 
engagements for the next day and ask another continuance, 
which is agreed to or granted. Another day is fixed and other 
witnesses are heard. But some of the witnesses, as in the case 
in question, are residents of different states and their con- 
venience must be consulted. What follows? Further con- 
tinuances until the taking of the testimony is completed. It is 
entirely within bounds to say that by this time three months will 
have elapsed. 

Then comes a most important stage — the argument before the 
Master. But by this time, the evidence has become somewhat 
dim in the memories of counsel, stenographic transcripts must 
be obtained and perused, briefs written to keep the Master's 
mind fresh upon the points made, and ultimately the case is 
argued before and submitted to him. It is well argued. The 
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questions are novel and close. Numerous authorities have 
been cited and there are, say, 300 pages of evidence to be read. 
In the fullness of time comes his report. 

What next? Exceptions galore, showing with great detail 
wherein he has erred. These must in their turn be argued be- 
fore the court upon a day which again must suit the con- 
venience of counsel and the court. But the day is reached, the 
exceptions are argued and the case submitted. The court, how- 
ever, knows nothing of the case beyond the decree of reference 
it entered months — or years — ago. The entire controversy is 
new to it. It has not heard the witnesses nor enjoyed any of the 
advantages of a trial judge in a case where the evidence is ore 
tenus. Necessarily, therefore, and naturally, not being advised 
of what judgment it should render, it must take time and much 
time to consider thereof. But after awhile a judicial determi- 
nation is reached and a final decree entered. 

It is unnecessary to follow the parallel further. Any lawyer of 
experience knows that the latter phase has been understated 
rather than overstated and memories will be abundant of for- 
midable bundles of papers, interminable delays, the machinery 
of the courts hopelessly clogged and as a logical result despair- 
ing or exasperated clients. Such conditions may suit the pur- 
poses of rich and powerful defendants, but what judgment 
other than an adverse one can be rendered upon such a "system" 
of administering justice? 

The distinctive advantages of the new rules, therefore, are, 
first, the reduction of the time necessary for the hearing and de- 
termination of an equity case by anywhere from 50 to 75 pe 
cent. — more probably the latter. Second, and incidentally, the 
material advantage to the parties in securing a prompt judicial 
determination of their several rights and liabilities. Third, the 
lessening of the cost of litigation, the single item of the Master's 
compensation being a sufficient demonstration of this. Fourth, 
the fact that the case is heard by the officer who is ultimately to 
decide it — the judge of the court — and not by a vice-chancellor, 
to whose findings of fact such great and often, in the judgment 
of the writer, such undeserved weight is given, the effect fre- 
quently being to make the Master the real and only judge in the 
case. 
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To express the theory of the new system in a few words, it 
is to cause the hearing of an equity suit to approximate in its 
conditions, incidents and results the trial of a common-law case 
without a jury. A day is set upon which counsel and witnesses 
must be present — the evidence and argument are heard — a de- 
cision is soon rendered, and all parties concerned go their 
several ways and take up the next piece of business upon their 
professional or personal dockets. 

For such cases as are in their nature not susceptible of a hear- 
ing in open court, provision is made by Rule No. 47: 

"The court, upon application of either party, when allowed by 
statute, or for good and exceptional cause for departing from 
the general rule, to be shown by affidavit, may permit the depo- 
sition of named witnesses to be used before the court or upon a 
reference to a master, to be taken before an examiner or other 
named officer, upon the notice and terms specified in the order. 
All depositions taken under a statute, or under any such order 
of the court, shall be taken and filed as follows, unless other- 
wise ordered by the court or judge for good cause shown: 
Those of the plaintiff within sixty days from the time the 
cause is at issue ; those of the defendant within thirty days from 
the expiration of the time for the filing of plaintiff's depo- 
sitions: and rebutting depositions by either party within twenty 
days after the time for taking original depositions expires." 

The extent of this rule has already been passed upon by the 
District Court for the Southern District of New York in the 
case of North v. Herrick, 203 Fed. 393 : 

That the trial of an equity case will occupy several days does 
not show such "good and exceptional cause for departing from 
the general rule," as authorizes appointment of an examiner to 
take evidence out of courts of witnesses residing within the 
jurisdiction, within federal equity rules 46, 47, effective Feb- 
ruary 1, 1913, which require testimony to be taken orally in open 
court, except for good and exceptional cause, etc. 

There will be one direct result of the new system. Congress 
will either have to divide the present judicial districts or appoint 
additional judges for the present districts. There is no harder 
worked official in this country today than a United States dis- 
trict judge. Congress seems blind to the fact both in respect 
of service and compensation. The abolition of the Federal Cir- 
cuit Courts alone imposed material additional burdens upon him. 
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who before was charged or chargeable with the trial of all 
criminal and bankruptcy proceedings and as a matter of fact 
heard the majority of the common law and equity cases, besides 
being liable to serve, whenever designated upon the Circuit 
Court of Appeals. 

The strength of these judges may or may not be sufficient for 
the demands of the new equity rules, but it is reasonably certain 
that they will not be able to crowd into the working days of a 
term of court the efficient discharge of the sum total of their 
duties, new and old. Relief must, therefore, be given by Con- 
gress, and the prediction is here made that when this is done 
and the new system is co-ordinated, understood by the bar and 
harmoniously administered by the courts, no serious or con- 
siderable demand will arise for the rescission of Rules 46 and 47 
and for a return to the old order. 

And while we are making predictions, we hazard another — 
that if, after a fair test, the new federal rules make good in the 
judgment of the bench and bar of the nation, a demand will be 
made upon the several legislatures for a duplication of the sys- 
tem, as nearly as may be, in the equity practice of each of the 
States of the Union. 

George Bryan. 

Richmond, Va., 
May i$, 1913. 



